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The evaluation of the Australian 2006 Family Law Reforms and comments from Families Need Fathers (FNF) 
This note lists some key points from the recently published evaluation of the Australian Act which introduced shared parenting to their family. It also lists some points from the evaluation that are more challenging in that context. 
NB it is not a comprehensive summary of the evaluation. In particular it does not refer to evaluation finds on specific features of the Australian legal system, or concerns going beyond shared parenting covered in the Act. The note also provides a commentary from FNF’s point of view. 
The evaluation was a huge project. 28,000 parents, grandparents and family law professionals provided information.

FNF view on the evaluation:

This evaluation is a major step forward to understanding shared parenting and the impact of shared parenting legislation. It brings out benefits for children particularly, as well as their parents, from shared parenting.  It demonstrates that shared parenting legislation should be an urgent priority for the next UK Government. The authors are right to emphasise that domestic violence and other serious problems need to be better addressed by support services, but it is clear from their report that such problems do not by any means constitute a barrier to shared parenting legislation. And as always, accusations that such problems exist need to be proven in the courts, not assumed to be true if one parent makes them.
Key positive points include:

(i) Effects of shared parenting on the child:

· Most parents with a child under 18 years old agreed that the continuing involvement of each parent following parental separation is beneficial for the children (81% of parents interviewed in 2009). In 2006, the proportion of parents believing that the continuing involvement of each parent following parental separation is beneficial for the children was slightly lower (77%). 
FNF comment: this may be the beginning of a trend.
· Most parents in the 2009 survey believed that spending approximately half the time with each parent can be appropriate, even for children under 3 years old.

· Parents with shared care-time arrangements were as likely or more likely than parents with other care-time arrangements to believe that their parenting arrangements were working well for the child, mother and father (reported by 70–80% of parents with a shared care-time arrangement who provided assessments for all three parties).

· Pre-separation experiences of violence and perceived issues relating to mental health, the misuse of alcohol and other drugs or specified addictive behaviours, along with current safety concerns associated with ongoing contact with the other parent, were more commonly reported by parents whose child never saw the father or had limited or no time with the mother than by other groups of parents.

FNF comment: It should be noted that self-reports of domestic violence and addiction problems should not be relied upon unless allegations were tested by the court and the allegations proven in fact. False allegations may be used to justify lack of contact, in place of a self-admission and acceptance that implacable hostility was the cause and a wish to control (a form of domestic violence in itself).

· Parents who contributed jointly to decisions about their child were more likely than other parents to indicate full compliance in providing child support payments.

· Shared decision-making is much more likely where there is shared care time than where the child spends most or all nights with one parent. For example, 79% of fathers with equal care time (48–52% of nights) said that education decisions were shared by the parents, compared to 32% of fathers who had daytime-only contact with their child.

FNF comment: a wide body of UK based research is conclusive that children fare better when both parents are involved in their lives, including their schooling. Family Law must recognise this fact.

· Compared to the outcomes of those who spent 1–34% of nights with their father or had daytime-only care with the father, children’s outcomes were similar (or perhaps marginally better) in shared care-time arrangements, while children who never saw their father appeared to fare worse.

FNF Comment: within any reform of UK Family Law there must be a recognition that obstacles placed between a child and their parents maintaining a relationship are harmful to the child.  FNF accepts that there will be a minority of parents who do not wish involvement, but many children are denied proper parenting time and relationships due to the implacable hostility of a ‘resident’ parent. The courts must be more robust in dealing with parents who refuse to comply with court orders, and use the powers given them by the 2008 Children and Adoption Act. The impact on the child’s development is often no less serious than that of neglect or abuse, and may impact on the child’s social, educational and psychological development. 

· While a history of family violence and highly conflictual inter-parental relationships appear to be quite damaging for children, there was no evidence to suggest that this negative effect is any greater for children with shared care time than for children with other care-time arrangements.

(ii) Effects of the 2006 Act: 

· There was an increase on the use of all family support services aimed at separating couples after 2006;

· About two-thirds of parents who separated after the 2006 changes had used family relationship services after separating. These parents were less likely than those who separated prior to the 2006 changes to have used lawyers or court process  However, there was an increase post-reform in the proportion of separated and non-separated parents who thought that it was important to consult a lawyer if thinking of separating. On balance, the evidence is that of fewer post-separation disputes being responded to primarily via the use of legal services and more being responded to primarily via the use of family relationship services. 

FNF comment: There is evidence in the report that overall the number of cases going to court has fallen since 2006: increased spending on support services has therefore probably been fully funded by savings in court costs.
· Nearly three-quarters of parents who separated after the 2006 changes had sorted parenting matters out within a year or so of separating. A substantial minority of these parents made little or no use of services such as counselling, lawyers or courts. Fewer than a fifth of parents said that they were “still sorting things out”, and for only 10%, “nothing was sorted out”.

FNF comment: we believe that a presumption of shared parenting makes parents less likely to enter into an adversarial court process, and that our view is supported by the experience of separating parents in Australia. 

· An important finding is that half of the parents separating after July 2006 who had sorted out their parenting arrangements also reported having experienced family violence (with about twice as many reporting experiencing emotional abuse alone as those experiencing physical  hurt). 37% of mothers who held safety concerns reported that education decisions were jointly made. 
FNF comment: reports of such abuse are by no means a block to agreeing shared parenting. At our conference in 2008, Elena Fowler, Chief Executive of the National Youth Advocacy Service, reported that supervised contact was found unnecessary in 75% of the cases referred to their Contact Centre. It is our Charity’s experience that unfortunately false allegations are commonplace within an adversarial legal system, and many allegations are not upheld once properly considered in court.

For genuine victims of family violence, the Government in the UK has rightly introduced a raft of legislation to protect parents and children, and allows the courts to make protective orders when allegations are upheld including Prohibitive Steps Orders, Non-Molestation and Occupation Orders. 

Legislation must be based on objective findings, rather than subjective and untested self-reports.

· The evaluation provides clear evidence that the family law system has some way to go in being able to respond effectively to family violence and child abuse. It also provides evidence of the 2006 changes having improved, in some areas, the way in which the system identifies families where there are concerns about family violence and child abuse. 
FNF comment: this point ups the need for shared parenting law to be supported by improved support services which facilitate shared parenting. It should also be noted that the Australian and UK model have some differences, in that, as indicated above,  the UK Government has taken progressive steps to better protect children and adults in such circumstances through granting the courts the power to make Non-Molestation and Occupation Orders.

· The proportion of children with separated parents who experienced shared care-time arrangements increased after the July 2006 changes were introduced. Of the children who never stayed overnight with their father, two-thirds saw their father during the day and the other third did not see him at all. 
FNF comment: the latter illustrates the damage that has been done by past arrangements, in the UK as in Australia.
· An Australian Government report published before the 2006 Act indicated that there were perceptions in the community about an 80–20 rule in arrangements for children to spend time with their parents after separation, with mothers mostly having their child for 80% of the time. The evaluation data show that advice consistent with such a rule was provided by lawyers much less often after the reforms than prior to the reforms.
FNF Comment: These findings shed light on the common UK practice that many parenting arrangements in the UK are put forward on a solicitor’s recommendations (commonly a pattern of having the child each fortnight for alternate weekends and one night midweek), rather than on any detailed and informed consideration of a child’s best interests which also takes into account psychological, educational and sociological research findings

· There is some evidence to suggest that parenting arrangements are now more likely to take into account children’s time with grandparents than was the case prior to the reforms. Just over half the post-reform separated parents who had sorted out their parenting arrangements and a similar proportion of grandparents felt that time with grandparents had been taken into account. Pre-reform separated parents, on the other hand, were less likely to have taken grandparents into account (40%) than after the reforms. The overall picture is of grandparents being very important in the lives of many children and their families, with some evidence that the legislation has contributed to foregrounding this.
FNF comment: While applauding the UK Government’s commitment to eliminate the need for Grandparents to ask permission to apply for contact, many grandchildren lose contact with grandparents, usually, as in Australia, paternal grandparents, due to sole residence being awarded to the mother. In the rarer cases where sole residence is awarded to a father, the same difficulties can arise. FNF believes that a presumption of shared care would reduce the need for litigation and improve the prospect of a child having a relationship with their wider family and better protect a child’s right to family life.

Challenging findings
These include;

· Although the overall incidence of shared care time has increased, such an arrangement is experienced by only a minority of children.
FNF comment: changing the culture takes time. It is not enough for a new legal framework to be put in place. There must also be a shift in judicial opinion and decisions to complement social change and implement Parliament’s legislation as Parliament intended. This will likely require new guidance to the judiciary. It also requires Australian-style support services for separating couples with children. These need to be properly funded, but there should be ample savings from reduced court time and legal aid in family law cases. UK and international research fully supports that shared parenting arrangements have positive benefits to children’s emotional, social and educational development.
· While shared decision-making represents an important means by which both separated parents can remain involved in their children’s lives, its advantages are undermined where there are risks of family violence.
FNF comment: NB the point above about domestic violence and other abuse not being a block. Proven abuse of course has to be taken seriously and in some cases sadly will prevent shared parenting.  A presumption of shared parenting is exactly that. It is not mandatory. It should remain open to rebuttal where the risk of family violence has been investigated and upheld. Conversely, it must be recognised that false allegations can result in children suffering unnecessary harm, and are a form of domestic violence in themselves.
· More children are in shared care-time arrangements in circumstances of high conflict than before the reforms. 
FNF comment: high conflict should be a priority for improved support services. But the presence of high conflict is not a universal rationale for removing or reducing the involvement of both parents in a child’s life.

Two international studies have considered the impact of high conflict between parents and shared care arrangements. In his research findings, Bauserman concludes that ‘Inter-parental conflict decreases over time in shared custody arrangements, and increases in sole custody arrangements.’ See ‘Child Adjustment in Joint-Custody versus Sole-Custody Arrangement: A Meta Analytic Review’ [Robert Bauserman, Journal of Family Psychology 2002; 16: 91-102]
In ‘Child Custody, Access and Parental Responsibility: The Search for a Just and Equitable Standard’ [Erik Kruk M.S.W. Ph.D. The University of British Columbia. December 2008], Kruk finds that ‘children in joint custody arrangements had fewer behavioural and emotional problems, higher self-esteem, and better family relations and school performance than children in sole custody arrangements. The positive outcomes of joint custody were also evident among high-conflict couples.’

· Overall, the data from the Family Lawyers Survey 2008 suggest there may have been a decrease in the average share of property allocated to mothers in post-separation property settlements after the reforms, with varying estimates of the shift varying, but with most being in the region of a five per cent decrease. 
FNF comment: shared parenting – whatever the proportions of time with the child allocated - means costs of parenting for both parents. Such a shift is to be expected and simply reflects a realistic division of matrimonial assets to support the child having two homes. The Financial Services Authority is currently developing a website on finances and divorce, to help separating couples achieve realistic financial arrangements. These are especially important where the couples have children.
· Many professionals in the family law system say that many parents, particularly fathers, believe that the law means they are “entitled” to 50–50 “shared care” in the sense of parental responsibility and time spent. Legal sector professionals, in particular, believe that these expectations are difficult to work with and have a number of consequences, including greater disillusionment with the system among fathers who find the law does not provide for 50–50 “custody”, and increased difficulty in working with parents to achieve child-focused arrangements. 
FNF comment: in our view shared parenting means (i) shared responsibility for the child’s upbringing and (ii) a ‘meaningful’ and significant involvement in the child’s life, including both parents having involvement in day-to-day aspects of childcare, the children’s extra-curricular activities and schooling and must include midweek care time in favour of both parents.
The term meaningful is perhaps explained by Erik Kruk in the  report cited above:

“Research is clear that children fare best in post-separation relationships in which they maintain meaningful routine parental relationships with both of their parents beyond the constraints of a “visiting” or “access” relationship.” 

That there are positive benefits to the child from a shared care arrangement has been upheld by a number of international studies. Kruk reports that ‘children in joint custody arrangements fare significantly better on all adjustment measures than children who live in sole custody arrangements’. Kruk reported that ‘A recent meta-analysis of the major North American studies comparing sole and joint physical custody arrangements has shown that children in joint custody arrangements fare significantly better on all adjustment measures than children who live in sole custody arrangements. Children in joint custody arrangements had fewer behavioural and emotional problems, higher self-esteem, and better family relations and school performance than children in sole custody arrangements. (The Australian evaluation supports these findings.) The positive outcomes of joint custody were also evident among high-conflict couples.

UK research similarly supports the benefits to children of a shared care arrangement.
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The Australian report can be obtained from

http://www.aifs.gov.au/institute/pubs/fle/evaluationreport.pdf.

